!

MARITIME POWER AND THE LAW OF

THE SEA

EXPEDITIONARY OPERATIONS IN

WORLD POLITICS

JAMES KRASKA

OXFORD

UNIVERSITY PRESS




OXFORD

UNIVERSITY PRESS

Oxford University Press, Inc., publishes works that further Oxford University's objective of excellence
in research, scholarship. and education.

Oxford New York
Auckland CzpeTown DaresSalaam HongKong Karachi Kuala Lumpur Madrid
Melbourne Mexico City Naitobi New Delhi Shanghai Taipei Toronto

With offices in

Argentina Austria Brazil Chile Czech Republic France Greece Guaternala Hungary
laly Japan Doland Portugal Singapore South Korea Switzerland Thailand
Ukrzine Vietnam

Turkey
Copyright © 2011 by Oxford University Press, Inc.

i University Press, Inc.
New York, New York 10016

Oxford isare

rk of Oxford University Press

trademar
egistered trademark of Oxford University Press, Inc.

Oxford Unive

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted,
in any form or by 2oy means, electronic, mechanical, photocopying, recording, or otherwise, without the prior
permission o y Press, Inc.

Library of Congress Cataloging-in-Publication Data
Kraska, fames
Maritime pows

the law of the sea : expeditionary operations in

world politics [ James Kreska

p-cm
Includes bibliographical references and index.
ISBN 978-0-19-977338-1 |{hardback) : alk. paper)

1. Economic zones |Law of the sea) 2. Law of the sea. 3. Territorial waters. 1. Title
KZA1560.K73 2011
341.4°48—¢c22 2010031254

Note to Readers

This publication is designed o provide accurate and authoritative information in regard to the subject matter
covered. It is based upon sources v=d to he accurate and reliable and is intended to be current as of the
time it was written. It is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services
of a competent professional person should be sought. Also, to confirm that the information has not been
affected or changed by recent developments, traditional legal research techniques should be used, including
checking primary sources where appropriate.

(Based on the Declaration of Principles jointly adopied by a Committee of the
American Bar Association and a Committee of Publishers and Associations.)

You may order this or any other Oxford University Press publication by
visiting the Oxford University Press website at www.oup.com




PITETTTLITTT IR TR TR
PHEER D ot Bt s 50004000501 boonsssaupaResba s HISRat it iddbuanipisie o reirasntil

CONTENTS

Figures xii

Tables xiii

Foreword xv

Acknowledgments  xvii

CHAPTER 1. DIMINISHING FREEDOM IN LITTORAL SEAS 1

1. Approaches to Analyzing Excessive Maritime Claims 13

2. Political Economy of Excessive Maritime Claims 22

CHAPTER 2. .[EXPEDITIONARY NAVAL FORCE IN HISTORY 29
1. Sea Power in the Ancient World 33

2. From Qar to Transcontinental Sail—Portugal, Spain & the
Dutch Republic 38

3. Anglo-American Expeditionary Naval Power 50

CHAPTER 3. THE REGIMES OF THE LAW OF THE SEA 95
1. Baselines 109
2. Internal Waters 114
3. Territorial Sea & Contiguous Zone 114
4. International Straits 123
5. Archipelagic Waters 132
6. The Exclusive E(:(_)nomic Zone 134

7. The Regimes and National Security 150

CHAPTER 4, LITTORAL SEAS—EPICENTER OF WORLD PoOLITICS 157
1. Great Power Trends and the Liberal Order of the Oceans 159
2. Expeditionary Sea Power 179
3. The Increasing Reach of the Coastal State 211



X CONTENTS

CHAPTER 5.

CHAPTER 6.

CHAPTER 7.

CHAPTER 8.

NAVAL FORCE IN THE EXCLUSIVE ECONOMIC ZONE 221
1. From High Seas to Sui Generis—the Odyssey of the EEZ 232
2. Warship Sovereign Immunity in the EEZ 247

3. “Peaceful Purposes” 253

4. Dueling “Due Regards” 261

5. “Other Internationally Lawful Uses of the Sea...” 269

6. Military Surveys 270

7. Residual Rights 277

8. Emplacement of Foreign Military Devices in the EEZ 279
9. Declarations and Understandings 284

SOVEREIGNTY AND SECURITY CLAIMS OVER THE EXCLUSIVE
ECONOMIC ZONE 291

1. “Antarctic EEZ”—Australia’s Claim 292

2. Southeast Asia—Burma and the Gulf of Martaban 294
3. North America—The Canadian Arctic 295

4. South America—Chile, Ecuador, and Peru 299

5. The European Union—Fortress Europe 304

South America—Brazil 305

South Asia: Iran, Pakistan, India, and Maldives 308

® N o

East Asia—Malaysia, Vietnam, and the Special Case of
China 312 :

ENVIRONMENTAL CLAIMS OVER THE EXCLUSIVE
ECONOMIC ZzONE 331

1. Vessel-Source Pollution and Freedom of the Seas 334
7. Marine Sanctuaries and Freedom of the Seas 356
PROMOTING ACCESS TO THE EXCLUSIVE

ECONOMIC ZONE 379

1. Fear and Loathing in the Post-Naval Era? 381

2. Reinvigorating the Freedom of Navigation Program 397




'”f’lﬂllm"""” T —————— |

CONTENTS Xi
3. Reforming the U.S. Interagency Oceans Policy Process 403
4. Transforming Oceans Diplomacy—Addressing the Collective
Action Problem 413

ANNEX |. UNITED STATES FREEDOM OF NAVIGATION OPERATIONS
1994-2008 431

INDEX 443




